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TG The Honorable llency C, Kelly

. - Judge of the Superior Couvt
Yuna Counby Courthousge
Yuma, Arizong

RE: Arizona Childvents Colony

QUIESTION: Analysis and Ln“ﬁvnret tion of
Article 9, Civpcef 8, hrlzony
Code Annotated, JD, as ausnded,
coneerning “?qisalon of children
to the Avizona Chilldren®s Colony.
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g ' EIGEBILISY OF CIILD
Secticn 8903, A,C.h, 1939 s 'tanﬁﬁa scts up the reguire-
mento of elsg&bllity aca aolluaio to the Av¢aoaﬂ Childrents
Colony of a minor child, A child is eligibles

(1) If nio parent or guardian has resided in the State
for the requigite statubtory Lime or if the ¢}
is a public charpge,

(2) If the child is mentally deficlent as conbemplated
by this oceectlon,

(3) IPf the childals estate or pare ng or guardiaa is able
- . Lo pay aquarvterly in advonce the tuition sat up by
the fLpizona Children’u Colony;

or
cunty in QQLCl the ¢hild resides wil) pay
‘"V";xnémmiiljlﬂ\ﬁnlcc for hig yinidngnee, 9f foo
} L!(i L3 O im

48 - From a r*adlnf of thits  sceltldon; 1t bocomes cloar thats befove
yy AU N

A an Indigoent ¢hild is elggjolv for acdmisslon, the ecunby in waleh

7

the c¢hild resides mush asvee to pay Lfor his naln tonznee.
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the follouling srve the eliglbility wequilvements for a chlld
to be adnitted to the Avlzona Childeen's Colony when he 1s nobt
an indigenbs

(1) His pavent or guas
.. less tnan three (3
petition for oho chi

d.un hag reslded la the State not
) yeavs pricr Lo the date of
1d¥e admisgsion,

(2) The child is so mentally deficlent that he l1s incapable
- . of managing himself and hlg aifalvs and hip welfuave
requires the pervices offered by the Colony,

j_(3)  Hig estate, pave nu, velative op guardlon is eble to
- and does pay qv“% serly in advance a sum nuf;iclenu
to maintain une ¢hlld at the CQ101J

An jnuapﬁnt child noeds tue following qualificaiions'fcr

P (&)

admisgion o whe Colonys

(1) ®he childfs pﬂrent or guardia m has reslded in the State
_ not less than three (3) vears prioe to the date of
. petition for admls Hfm oy the c¢hlld is 2 dependoentd and
public cnn%:e or ward 0f the State or political sub-
aivigion ¢ hof@@&}

(2) %he child ig nmo mentally deficient that ho will benefit
. by the speyrvices of the Colony; and

(3) The Counby in which the child resides consents to pay
quarverly in advance for hig maintenance at the Colony,

PROCEDURY IFFOR ADMISSTON

Section 8-00%, A,C.A, '939, as o(\puba, provides that a
parens or gusrdlan of a meontally defeseblve child may £ile with
the Arleona Chilldyents Coloﬁy Board a veriiled petitlon requesting
that pﬁaa child be ﬂmﬂlbbwd to the Colony, The rﬂqzirﬁd convents
of this p“altwon are 09 set oui by the Statube, Subsection (b) of
thin Statuto reoda as follows: -

"3-904, Pelition Lov admienion,.- % & 8
(b In the event whe cnr]d is an Indleent,
appllcatlon shall be vods o the board by
the Loard of supervisors of the counby in
which 14 vesides,"

. Fron Subseetblon (b) of Section 8-00%, susra, 1% appears thﬂ, .s.;t‘ the
5 chlla 1s on Indigent, an evnlicaulon to uP“ Arw zona Childre:

Colony Low admit)Lon of this child to the Colony may omly be made

v

[3-177



,/b \
j

The Honovable Henrvy C. Xelly Cctober 22, 1953
Judge of the uupeflcf Cours Page Thres

by the Board of Supervizers of the Counbty in which the child resides,
No one else has Che authorlty nor the power 40 make puch an appli-
cation to the Colony Bodwd for The adnlegsion of ean luaiveab child,

At this Juacture, it will be wise to deflna the word "indigent’,
Definod 1n the cape of GOODALL v, DRITE, (1936) 5% P, 24 510, 11 cal.
App. 24 r!'05, the word “indigent", ag. used in connecbion with the
adiniposlon of an indigent ingone Lo hospleals, was held o include
persons with Lp”U?f'Clﬁqu means Lo pay Lor hozplinalizatlon after
providing for vnsde wio Lezpally elaoim Lis pupport. Anogher cana held
thot to Le an Indigent aous net meon that a person must be a pour ory
and, within che meaalng of the Statube relatlve %0 the commliment of
the insane o the Gove fnﬂenu Hadpi‘ﬂl for the insune, an in.,aam
person with insuffliclent estabe to pay for hilg wolnbensnece in the

‘hoespital aftexr prcvjolnt for thege who could 011¢w hig suppoet ip an

Indigent, DEPUL v, DISTRICT CF COLUFDRIA, 45 Anp, D, C. f%. A person
is an indlgent, wlo 18 deglitute of pfonﬁﬂty or meang of comflorsable
subptance; one vho 1a needy cr vecer. JUNIAT COURYY v. WOOD counyy,

85 N. W, 387, 109 Wise, 330, The cewm." indigent" is comionly used
to refer to onels financiel ablility and o*ﬁ,ﬁwyi'y indieatern one who
ig destitube of wmanng of comfortable subsiance po as to be in wand,
VLEEKS v. IAFSBimFW 80 A. T84, 84 Conn. S5Ll,  From the cbove authorily,
i1t ig eppavrent ta*t £ chlld ig an indigent under the purview of
Chapter 8, Article 0, A,C.A., 28 amended, 38 $he child Goes not have
BUffIPlOﬂb funds fov h.u tehal ﬂvﬂpnf 1n evher wordn, even though
tho child night have i u£1¢clcn, fuade to pay for nincty percent of

- his vuitlon ob tho Avizonn Children’s Celony, he willl still be con-

Blaowcd an indigent,

Sectlon 8-903, A.C.A, 1532, as smended, in Scetlon (o) says
that upon recelp? of an Fp“*Cli 30 fo% uhul wion 6 an ﬂ“dignnb
chlild, the Ceoleny Board shall (mvﬂ“) f1le a pucl”ﬂon for admission
with the Superior Courd of the proper eounly. Thig ¢ pﬁT*c 1Glon fop

: ngu the petition, to be Liled with the covr Con oniy

22 Lrca thE Bonrd of Supervisors of the County whwreLn the chila
regides, he Supeelor Court, uUpon wvecelving a petition for the
Colony koavd, chall (nust ) hold a heeving on this petition and, in
the event Cthe Conwt dinds lu hizs heaving thai {he ch; 2 s ellpgible
in all respecis Lo entor tho Coleny, the Court mny order adalssion
of tho child to the Colony,. It should bo nolutcd out (hat i% is
w&thin the Court's dlscretion to order admission of an indigent
chlld, : :

The followlog wrocedure muat be follov
Che Colony of a child who iz ot an Indige

Q@ In the asalspion Lo
as, e
(1)

N

The parent ov grardian of §hn mensally defeobive child
i L\s w;tn.th\ Colony Xoard u verdfied potdiion regquesi-~
AN that thoe cllld be adarited o tha Col L0y e Thig

¢
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petition must lncludss

&) HRelatloaship of the chlld %o the petltiover;

b) Name, age, sex and resildence of the chlld;

¢) OStatement of mental and physical condition
of the child; :

(a) vhether the child hop property or means of

suppoxyi; _
(e¢) Rame of person having custody of the child;
and

(f)' Place and lengbh of $ime where the child has
.. Yyepided 1In the State,

. (2) Tuis petition is congldered by the Coleny Board and
- the child is admitted i the Colony Board £inds that
the chlld has the gualifications get forth in Sectilon
8«003, supra.

Trom this 4% will be peen that there neced be no Court order
or concurrence by a Board of Supervisory in the sdnission of a
hon=indligent chlld to the Children's Colony., I the Colony Board
Ilnds ¢hat the child has the necepsary qualificalions and In its
discretlon deens the chlld o be qualifled in every way to be
admitbed Yo the Arizona Children's Colony, the Colony Bosrd may
approve the adulssion of the c¢hild, : : o

The followlng proceduve must be followdd in the admission of
an indirent child %o the Arizona Childrents Colony:

(1) The Board of Supervisors of the County in vhich the
chlld regides makes epplicatlon to the Colony Board
for admlssion of the chilld %o the Colony,

(2) he Colony Roard ghall file a petition for aduission
' with the Superlor Court of the County in which the
child vesldas, :

(3) 'he Superior Court shall conduct a heavring, afier
havivg the c¢hlld exanlned by two repubable physiclang,
Lo determine the mental gtatus of ¢thz chlld and
whether the chlld is a carrley of a contaglous discsasna,
Tine Courl phall algo appoint the Sherify of the Councy
o deteraine the resldence of the child and the amount
of the catate of the child, At the heaving, 1f the
Court findgs

(a) The chlld resides within the Jurlsdiction of the
Court;

ib) The child ds not afflicited with a coutaglous dlszancs

¢) That the Doard of Supsrvisors of the county wheralin
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the childa re
suppero of ¢

That the ch.
url“are requ
Coleny; and
That the allz

by the Colony “Bosrd o the Ccurt are

then the Court may (at 148 Almcre

to the Colovy.
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195

fﬁ dzs hap agreed to poy for the
Ghe child whlle in the Colonys
Ld lg i ncnoally defectlve and his

lres the services p“OVidCd in the

nat'ons concainmd in the pﬂci
tru £

1on) crdzr eduisgion of the chilld

bl
LAl

.....

T AIMISSION

Section 8»009, MG,
admiusion, which the Court
This szction sbtates that !
Indigent child!s estabe and
‘hig support CAN pay for the

1 9)

i

may malke in the

1939, 4s ane qogd, concerns the order of
cage of an 1ndigent child.,
order shall include The amount of the
the weelly emount the person liable for
W&Lnuvuu106 of such c¢hild In the Colony,

n

-~

In analyzing this seclion, we find that nowhsee 1s thevee
authority gilven to the Court o fix 1izb‘3ipy unon the pergson liable
» fox the c¢hilld?s support to pay Tor a cerialn part ¢f tne cost of
0 madnbenance ¢f vv"? chila in the Celony. The above-ncntlonsd Sectlon
- states only that the order shall include the amount whieh the PEXHON
liable foy the c Wlatr s oﬂgw vt can pay (this dozs nob mean must) or

is ca

supported by the fact that

notifying the povents of 1ndi Leend ohlldr“n of Ghe
deteranine their ability to pay fov psré of

ance of theiyr child ¢ L the

8 llability on the pag

If the pavent or perso
or £alile to pay the percent
no legal action can be take
of the ordor of admigglon,
pupport dozs not pay any
Couunty must pay the entire
under the procodure provide
As chated above, a child is
or the poeson responpible
of payluapy

pable of paying Lfor the malntenance of the chlld.

amgunt

Clal

Thils rule is
thers 13 no provision in this article for
court hearine to

the costs of the malntcn-

colony. ;uis, in e¢ffect, uou;u be fixing

*enbp without giving them a day in couct,

n liable for the ch11d's suppovh refuses
age ag set forth In the order of admisuilon,
n against this person golely on oh“ basls
In evonﬁ the pyrben llable for the chila's
toward the support of the child, the
ount (that "s, 1T the child were adaitied
d for the adalssion of an indiscnt ehild),
congidered to ba indigent il his estate.

iy

for hls support does nob pay or is inca pable
the Lull tultion af the Arizona Childvea's Colony,

I€ the chlld 1s adnmitlted o8 a non=indigent and no Couet order
ig made Tor the admlesion of the child and the vareons regponglhle >
. for the ~u3povt of the chlld do n0u pay quarierly in advance a sum
: . sx.zf;\”:?vcj:\w., to mainiain the child at the Colony, the chlld must be
Y/ dlemlgsed from the Colony or be admitbted as an indigent uuder the
proccdure get out above,
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I & chlld iy belng congideved for adnlgglon as an Indigent
and the parventsy promnise to pay Lifty percent (507) of the cost of
the malntenance of the child ab the Childeen's Colony, the Board

of Supervisors way follow the following procedure to more readlly

assure the Lfuliiliment of the paventa! moral obligation: The
Board may make a contract wlth the parents or the person vespongl-
ble-for the support of the child Yo the effect that if the Board
petitions for admiusion of the child to the Colony Board and the
chilld is subsequently adullbicd, the parents will pay the agreed
upon peccentage of the childly walntenance vhile the child resides
at the Childrents Colony. Then, 1f the porents or the person
responsible for the support of the child falls to pay the agreed
upon percentage of the coal of the maintenance of the chilld, the
Board of Supervisors may bring a coantractual action agalnst the
pavents or the person responsible Lfor the support of the child for
this amount, - T

This is a rather clumsy meang of handling the situabtion, bup
in view of the wording used 1ln Sectlon 8-906, supra, there ig no
bagls for the Doavrd of Supervigors sulng on the court order of
admission, Such a procedure as wap set forth in Section 8-310,
A,C.A, 1939, as amended, could be legislated for the Arizona

- Children's Colony. ‘This would enable the Board of SUpervVisors or

the Arizona Chilldren's Colony, as the Statube might provide, to .
puc the estate of the ehlld for the awmount fixed by the Courh order
which is o be pald by the childts estabe for his suppori.

Section 8-900, supra, might also be chanzed to provide that
the Court in its ovder of admission shall inelude Lhe amount which
the child¥s parvents or the persoa liable for the child'ls suoport
shall pay for the malntenance of such a child in the Colony., By
doing thig, the Court order would thea £ix liability on the person
reppongible for the support of the chilld and, thus, tha Eoard of
Supervisors or the Chilldrents Colony, depending upon whilch would
be desiprated by the law, could then sue the person responsible for

the support of the child o colleet the amount sot by Court order

that such pevrpson must pay for the child!s swoport while thz child
emained in the Colony. An additional caforeement method mignt be
that the non-paying poareant could bhe held in conterpt of court. A
provision should also be placed in the stabute gilving the parenis
oy person responsible for the suppori of the child a dazy in courd
before any liablility would be fixed upon them by a court order.
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YROVSFER TROM OSTVR TNSTTRUEIONT

Sectlon 8-907, A.C.A, 1939, as amendsd, concerns the tronsfcer
OV s A s GO e ~
of children from other sbate Instivublons, This section 1s divideq
into four paragraphs. Pavagroph (a) reads to the effeet thal the
puperintendent of a state ingtitution, obher than the State Hogpleal

Cead the Colony, may report o the exanlug physlcians and request an

examinatlon of any chlld in his institublon whiom Lhe supervinvendeont
deens mentally defective., When the examining phyniecians recclve
thls recpovrt and wvequest from a superintendent, they musi conduct
the examinatlon of the chila and, in event they £ind the child to be
nentally defective and capable of benefiting by the servicea offered
by the Colony, the ezamining physician mist £ile a petition showing
such ractg with the Court which originally ordorved the adnigslon of
the chlld %o the instifubion in whlch the ehild is at that tine
reslding. The Court which originally ordered the admlssion of the
c¢hild ¢o the state iunstisution in guestlion, upon recolipt of this
petition from the cxamlning physicions and if the Covrd Tinds that
the chlld is nmentally deliclend and ulll. kenefit by the scevices
affered by the Colony, rust ovder the child transfarred So the Colony,
From this we see ¢hat whan a child i in g state institutlon, he may
be transferred to the Colony without any acticn on the part of tha
Board of Supervigorsg of the County wheeein the chlld resldes,

I£ the child is an Indigent, under Sectlon 8-007, asubsecticn (ad),
A.C.A, 1030, asn anended, the Poard of Svoorvieors of the County wheveln
the indigent child resicded at the time the chlld vwins conmlited origle’
nally to the state institution fvom whdiel A6 29 being transfereed %o
the Colony, nust bear the copt of maintaining, training and educatbing
the indlgent child. ‘there is no prevequisite of iundepeadont actlon
by the Board of Supervisors of a County vhileh must basr the CXLENALY
of malntaining the child in the Childrents Colony bafore the chila
can be transferred from another ginte ingtlitution to the Colony.

Subsactlons (b) and (c¢) of Section 8-007, supra, vrefer to the
pltuntion vherein a ¢hlld is treonsferced from the State Hosnital o
the Childrea's Colony., When the superintendent in the Shate Hosnital

determines that o chlld in the Stage Hosplial iz not pevchatic bag

is mentally deficlont and would bonafli by the services offored by the
Colony, the sunerintendeont muaj notify the Board of Dirsctors of the
Childrantg Colony a2and tho Court, which cowmltbed tha 2hild to ths
State Hompital, of hils detoralantion and such ¢hild g than transferved
to the Coloay as eoon as quartars in Lhe Coloay are available ¢o the
child. Xt will he geen that in thig gltuatlon no Court ordce is needed
nor i any action ne2ded by the Yoard of SUP2PVIsGes which would bear
the cost of malubenance 1F the chlld woco indligent,

Subseetlon (¢) of thils rection refors to the method of support-

ing the ¢hlld pelor %o its adnisslon to tho Colony, but sabsoauent to
the delerminatlon by the superinbandsnt of the State Hospltal that $he

L T & T
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child should be transferred to the Colony. Thip seckion sayy that
the guardlian of the esbate of the chlld, ag provided by Section
8~310, A,C.A, 1939, ap amended, phall continue o pay for %the
support of the chlld pursuant to the Court order of comnitment to

-the Stubte Hospital, If at the time a child was comalitied £o the

State Hoppltal it was an indigent, the County from whlch said child
wag commitbed fo sald Hosmpiltal shall pay the copt for treatioent and
naintenance of the child after the superintendent of the State
Hoepltal notifies the Colony of %the transfer vinlle the child remains
at the 8tate UHosplial prlor to transferal to the Colony.

Subgection (d) of Section 8-907, supra, provides for the
method whereby the child will be supported after its {ransferal from
any state instlitubion., Yhils section pays that the child!s parent
or grardisn shall pay the cost of matntalning, training and educating
said child, but if the child is an indlgent the County in whilch gald

child resided when comaltted to the State Hospital shall pay the

2 e e

cost of maintaindng, Tralnitd @nd cucneing such child,

The conelusions which can ba drawn ‘from an analysis of Section
8-907, supra, are as follows:

(1) Uhen a child is transferved fron any state institution %o
the Children's Colony under the nethod provided for in
Section 8-907, sunra, if the child ls an Indigent, the
county vherein the child vesided ab the Clme 16 was
comnitted to the siate instltulion must bear the coaty of
naintalning the child after the echild is tranaferved to

the Colony, even thoush the Roard of Supervisors of the

county whlch must support the child had nevey given its
approval to such tronsfer,

(2) It will e noticed that there ig a certaln inconsistency
- In Section 8-907, pubsection (). This section says that

after the adnisalon o the Coleoay of a chlld ¢ransferred
from any state insbitublon, iF the child is an Indigent,
the counbdy in which the chlld resided whon conmitted to
the State Hospital shall pay the costs of the chilld ot
the Colony., 'his sccblion does not mention what county
shall pay the chavee 1f 4he cehilld is trangferred from any
state Institublon obhor than the State Hospltal, ¢ woulad
seen the Jlogleal intont of the Legiglature that the county
la which gald child resided when committoed to the stave
Instltublon from which 1t had boen transferpad to the Colony
st bheapr the cosgt of nalntaining the child at the Colony,

(3) 1In Secction 8007, sunra, there 18 no provision made for
the support of the chlld who has been ondered by a couxrt
1

to be transferred to the Children'g Colony from a state
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institusion other thaan the Stabe Hogplial duridng the
time bebween Ghe court order and the physical transfer
of the child., In vlew of this it must be presumed

that the child shall be supported in the game manney

an 1t was prlor to the court ordex divecting the child's
transfer,

(4) It is the consldered opinion of thls Department that,

if o c¢hild is transferced from any shabe insgtitubion

- %o the Arlzona Childrents Cclony, the county in which

o the zald child resided ab the ¢ime of the chilats
coriglual commitment o the stabe lanstiliutlon is

- rogponglhle for the copt of malntalining the child at
the Colony. This is true cven though the pavent or
the child's estate, or the chilld's gusrdian, had heen
paying the cozt of malvnialuing the child at arothz
gtate lnstitution prlor to the transfer of the chilld
Yo the Colony, In othoy words, lrreppective cf whether
the ¢hlld 1s 2a indigent or neot, if the child is tronse
ferred under thls fecticn to the Children's Colony and
for any reagon the childfy estate or the childls vpavent
or guardlan Iailg to pay for the cogt of maivtaining
the child at {he Childrents Colony, the counby in which
the child resided ab the time of the child's original
conmitwent; to a gbate lustituilon must bear this cost
of malubaining the child at the Colony,

The only other Statute, which need be considered in fvlly
analyzing the problem before us, is Seetion 8-911, A,C,A, 1939,
ag omended, concsrning llability for costs of maintalning s chilld
at the Colony. Scetlon (a) of the above-mentioned Stabube says
Chat 1f it oppears to the Colony Toard that a chlld or its pavent

- or pguardian can pay for its maintenance, training and educstion

iq the Coleny, the Beord magt yaquiye such payment auarterly in
advance to cover the cest of the child, Howsver, if a cbild is an
indigent, 1t shall be a charge againgt the county in which the child
resldes at the time of his admission to thz Colony, So, we gee

that if the c¢hlld is nobt transferred from another state ianstitubion
to the Colony, but is adwitted directly to the Colony, then the
Board of Superviscers of Lhe County whersin the child resldes ot the
tlie of his admlagsion to the Colony must pay Tor the costs of
malntaining the child, if the child is an indipent,

) " e
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VRIS OF GERZTONARE

We now tuen Lo the effect of e court order made under Scchbions
8-905 through 8-900, pupra, It will be peen thab the couel crdep

Pendered wader these gections. is binding on the Dosrd of Supervigors,

Howaver, 1f the LDoard of Supervisors hap nob approved the admlssilon
of an indigent chlld ¢o the Childven's Colony, under Scetion 8«803,
supra, the chlld in not eligible for adulsplon, This would deprlve
Che courd of its Jurlsdictilon to admls puch an Indlgent child and
the Board of Svpervisors of the counby, which yould be charpged with
Che support of this indigent child, may bring a wrlt of cevilorari
o question the Jurlsdliction of the Courit in ordering the adnigslion
of vuch a child to the Chilldeen's Colony, (Sce Sectlon 28-101, '
A.C.A, 1939) I a welt of corbiorvard is nob brought within the
proper time by the Boavd of Supsrvipors the couri order beeomen
binding and has the effect of a Judgment and tho covanty must beoar the
costs of pupporting the indigent chlld during his stay at the Colony,
even though 1L had never approved ¢he adwission of the child, 7%The
Cime within which the Boord of Supervisors may bring the weil of
cergiorarl is pet forvh in 14 €,J.8., Sections 64, 65 and 66, pages
208 through 213, . .

The basle rule ig that, in the abpence of a sbabute liuwiting

the tlme wherein a weit of cevtiorerl can be brough%, the limitabtlon

(2

is often governed by an analosy 4o the time 1imils on velts of error
and oppeals. In Arlgona an aopeal mush be ‘brought within sizty (60)
days efter the Judgmend or ordsy from which the appeal is being
taken. However, this rule concerning wrlis of cevtlorarl 1s only a
rule of thumb and 1g merely a guide to the general linitation of
digeretion and 18 not aan inflexible rule, but 1f a party expscihs Lo
bring himgelf out of {his YLimltatlon he nust shoy clrcounstances to
tho Supreme Court whilch Justify delay in applying for The weit of
cerilorvarl,

2
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